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NOTICE OF FILING

Ms. DorothyM. Gunn
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet- Suite11-500
Chicago,IL 60601

Albert F. Ettinger,SeniorAttorney
EnvironmentalLaw andPolicy
CenterofMidwest
35 E. WackerDrive - Suite 1300
Chicago,IL 60601

HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet- Suite11-500
Chicago,IL 60601

PLEASETAKE NOTICE that on Monday,April 26, 2004,wefiled the attached
Memorandum of The Village ofNew Lenox on ProposedDiscoverySchedulewith theClerk
ofthePollutionControlBoard,acopyofwhich is herewithserveduponyou.

RespectfullySubmitted,

~ ~

Roy M. Harsch
SheilaH. Deely
GARDNERCARTON & DOUGLAS LLP
191 N. WackerDrive - Suite3700
Chicago,Illinois 60606
(312) 569-1000
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ALLIANCE, LIVABLE COMMUNITIES
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NETWORK,andSIERRACLUB
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ILLINOIS ENVIRONMENTAL PROTECTION
AGENCYandVILLAGE OF NEW LENOX

THIS FILING IS BEING SUBMITTED ON RECYCLED PAPER
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MEMORANDUM OF THE VILLAGE OF NEW LENOX

ON PROPOSEDDISCOVERY SCHEDULE

TheVillage ofNewLenox(“theVillage”), by its attorneysGardnerCarton& Douglas

LLP andin responseto theHearingOfficer’s orderconcerningproposeddiscoveryschedule.

1. Petitionershaveraisedquestionsaboutwhetherdiscoveryispermissiblein this

appealin light of theBoard’sdecisionin Prairie RiversNetworkv. illinois Environmental

ProtectionAgencyandBlackBeautyCoalCompany,PCB01-112(August9, 2001),whichwas

upheldby theappellatecourtin Prairie RiversNetworkv. illinois Pollution ControlBoard, 335

Ill. App.3d391 (4th Dist. 2002) (“Black Beauty”). Petitionershavearguedthatdiscoveryis not

permissiblebecauseit wouldnotbe admissibleat thehearingin light oftheBoard’slimitation to

ahearing“exclusivelyon thebasisof therecordbeforetheAgency.” See415 ILCS 5/40(e)(3).

2. TheVillage believesthatdiscoveryis permissiblein thirdpartyNPDESpermit

appealsandis warrantedin thiscase.TheVillage initially notesthat discoverywastakenin the

BlackBeautycase,onwhichPetitionersrely. ThattheBoard’sreviewis limited to the



administrativerecordbeforetheAgencyhasnotprecludeddiscoveryon thesubstanceand

contentofmattersin therecordin BlackBeautyorotherNPDESpermitappeals.

3. Boardrulesallowdiscoveryon all “relevantinformationandinformation

calculatedto leadto relevantinformation.” See35 Il. Adm. Code101.616.Petitionershavethe

burdenofproofin this appeal. Petitionershaveclaimedseveralgroundsfor appealin the

Petition,certainofwhich aresomewhatunclearto theVillage, butwhich includeallegedimpacts

to HickoryCreek,its waterquality, offensiveconditions,andeconomicallyreasonable

alternativesto thedischarge.ThePetitionerspresentedmanywitnessesandexhibitsbefore

Illinois EPA, on theseissues.

4. Manyoftheclaimedbasesfor Petitioners’challengeareconclusory,andthese

witnesseshavenotbeensubjectto cross-examinationorhadtheirclaimstested. Therewasno

contestedhearingheldon theseclaims,becauseIllinois EPAconductsaninformationalhearing

duringtheproceedings,nota contestedhearing.

4. It is atthehearingthatPetitionersclaimswill be tested.SeeCommunityLandfill

Companyv. illinois EPA, PCB01-48,01-48(Apr. 5, 2001). TheVillage is entitled to discovery

on thereliability andsubstanceofthe allegationsmadeby thosewitnessesin theadministrative

record,aswell asthereliability ofthedocumentaryevidencein therecord. Thepurposeofthe

discoverytheVillage is requestingis to ensurefull developmentofthe issuesrelevantto the

hearing. This is entirelyin keepingwith thepurposeof discovery,for theadversarialprocessis

“bestservedwheneachpartyknowsasmuchaboutthecontroversyasis reasonablypracticable.”

Peoplev. Will jford, 271 Ill. App. 3d 922, 926, 649N.E.2d941, 944 (5thDist. 1995). In Illinois,

broaddiscoveryis favoredin boththejudicial andadministrativesettings. “Theobjectivesof

pretrialdiscoveryareto enhancethetruth-seekingprocess,to enableattorneysto betterprepare



fortrial, to eliminatesurpriseandtopromotean expeditiousandj.natdetermination-of

controversiesin accordancewith the substantiverightsoftheparties.”D.C. v. S.A.,178 Ill. 2d

551, 561, 687N.E.2d1032, 1038(1997)(emphasisadded). “Partiesin administrative

proceedingsshoulduseprehearingdiscoveryaspartiesin trialsusepretrialdiscovery,thatis, to

aid in preparingacaseandeliminatingsurpriseso thattheoutcomecanreston truthratherthan

onthemaneuversofcounsel.” KankakeelandCmty.ActionProgramv. ill. Dept. ofCommerce

& Cmty. Affairs, 197 Ill. App.3d 1067, 1076,557N.E.2d277, 283 (1st Dist. 1990);seealso

Smithv. Dept. ofRegistration& Educ.,170Ill. App.3d 40, 45, 523 N.E.2d1273-74(1stDist.

1988)(same).Precludingdiscoveryin acontestedcasewould befundamentallyunfairand

potentiallyprejudicialto theVillage’s ability to evaluateandchallengePetitioners’witnesses

andargumentsatthehearing.

5. Discoveryon informationin therecordbeforetheAgencycanonly behelpfulto

theBoard,asit will sharpentheissueson appealandprovidethe substancenecessaryfor the

Boardto makeits owndecisionaswell. Theappropriateconsiderationis whethertherequested

discoveryis relevantto the issuesthattheBoardwill considerat thehearing. IBP, Inc. v. Ill.

Pollution ControlBd, 204Ill. App. 3d 797, 800,563 N.E.2d72, 74-75(3dDist. 1990). The

Village is notrequestingdiscoveryoutsideofthemattersthat arein therecordand,accordingly,

shouldbe permittedto engagein therequesteddiscovery.

6. Thediscoveryscheduleproposedis alsoreasonableandis standardin contested

cases.It is notaprotractedschedule.First, theallegationsthatappearto bethebasisof

Petitioner’schallengeto thepermitarecomplicatedfrom bothatechnicalandlegalstandpoint..

Petitionershaveraisedlegal argumentsthatwill benewto theBoardandmayhaveaprecedent

for othermunicipalwastewatertreatmentagencies.This is not aone-issuecase.Second,the



discoveryrulesthemselvesrequiresufficienttime to respondto discovery.Therulesrequirethat

apartyrespondingto writtendiscoveryhavetwentyeightdays,sothesequenceofdiscovery

providesvery little roomfor shorteningtheschedulefor writtendiscovery. Section35 Il. Adm.

Code§ § 101.616-618.It is alsoreasonableto allow sixty daysto reviewdiscoveryresponses,

evaluatetheneedfor depositionsandissueeithernoticesofdepositionor subpoenas.The

Village believesthat giventhenumberof potentialwitnessesthatsubmittedtestimonyor

evidenceon behalfofthePetitionersduringthepermitproceedingsbeforeIllinois EPA andwho

maythereforebe testifyingat thehearing,theschedulefortaking depositionsis veryreasonable

andthereis no flexibility to reduceit. Finally, with respectto admissions,thismustbe

completedafterwrittendiscoveryis takenanddepositionsarecompletedto makethis auseful

exercise,andeachpartymusthavesufficienttimeto preparetheserequests.Therulesrequire28

daysfor responsesto requestfor admissions.

Respectfullysubmitted,

The Village of New Lenox

By:__________
OneofIts Attorneys/

Roy M. Harsch
SheilaH. Deely
GardnerCarton& DouglasLLP
191 N. WackerDrive — Suite3700
Chicago,IL 60606
(312)569-1000
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CERTIFICATE OF SERVICE

Theundersignedcertifiesthata copyoftheforegoingNoticeof Filing andthe

attachedMemorandum ofThe Village of New Lenox on ProposedDiscoverySchedule

wasfiled byhanddeliverywith theClerkoftheIllinois Pollution ControlBoardandserved

uponthepartiesto whom saidNoticeis directedby facsimileonMonday,April 26,2004.
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